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Chapter 1

REX AND LEX

THE PROBLEM OF LEGISLATIVE SOVEREIGNTY

Nestled densely in the countryside of seventeenth- and eighteenth-century
France lay the largest permanent bureaucracy in Europe: twenty to thirty
thousand royal bailiwick and seigneurial benches, dispensing justice to more
than 85 percent of the French population.! The ordinary crown courts and
lords’ courts were far more than arenas of litigation in the modern sense.
They had gradually become the nexus of local governance by the middle of
the seventeenth century, a rich breeding ground for men who both admin-
istered and governed the villages and towns. The judges of the common
courts were the front line of the French state. They kept the king’s peace in
thousands of parishes, on that vital border where the public commonwealth
met the private realm of families. Yet from their court benches, these same
magistrates and officers confidently controlled the law in ways which often
expressed a startling independence from royal aims. The baron de Montes-
quieu put his finger on the central paradox of the French tribunals in his Per-
sian Letters. They were “the sacred treasure of the Nation,” he wrote, “and
the sole one of which the sovereign is not the master.”?

To understand this paradox of sovereignty, we need to look in a place
that had long lain neglected: the bailiwicks of Irance, with their local worlds
of judges and lawyers, jailers and clerks, and the ordinary men and women
who daily beat a path to the assize courts. There we find a world that is
both like, and strangely unlike, the state that we have come to know from
studies of elites. Far from daily contact with the parlements, intendants, and
power brokers that helped to shape urban politics, the bailiwick officers of
village and town developed their own brand of governance. In the midst of
an apparently centralizing state, they created an increasingly autonomous
administration. Here was a judicial world where custom and equity, not the
king’s law, dominated the law courts; where the king’s own officers grew
increasingly detached from both the upper magistracy and the crown; and
where men who had once been integrated into the governance of province
and kingdom were cut adrift from the central state. Local judges grew more
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socially and politically isolated from the centers of provincial and national
power in the last century of the ancien régime, even as they accumulated
power and wealth in their own districts.

The men who governed the bailiwicks—principally judges, lawyers, and
petty court officials—formed a dense network of authority in the countryside
by the late seventeenth century. Their focal points were the local courts:
royal bailliages and vicomtés (in the north), sénéchaussées and prévotés (in the
south), and seigneurial high justices. But through widespread and often ille-
gal accumulation of royal offices, their tentacles spread outward to embrace
the fiscal, municipal, parish, and subdélégué posts in the countryside. These
officers wore the long black robes of judges when they presided over the
local assizes; but they also wore hats as mayors and syndics in the munici-
palities, élus and receivers in the tax élections, subdélégués in the intendan-
cies, and lawyers and judges in the salt courts. Added to these were the hats
they doffed as officials in the hospitals, poorhouses, and church vestries.?
What made them formidable was not simply the scope of their judicial brief,
but the fact that they monopolized so many of the key administrative posi-
tions outside of the judiciary.

These cumulative offices made them a far more compact governing class
than has often been realized. Indeed, the profile of Norman chief justices
of the ordinary courts is strikingly similar to those of English justices of the
peace (J. P.s), about whom we have far more information. Like English J. P.s,
French judges were typically in charge of police functions and administra-
tion,* as well as presiding as chief judges, making them rural governors par
excellence.” French and English magistrates alike were accumulating pow-
erful jurisdictions that had once been exercised by the church or by lesser
courts, becoming the repositories of almost all justice that mattered in their
bailiwicks. Despite their significantly different political roles on the national
stage, both were propertied and privileged men who had assumed the natu-
ral leadership of their local communities. Like their gentry counterparts in
Albion, French judges had inherited the mantle of order, absorbing much of
the direct authority that had been vacated by the titled nobility of France by
the late seventeenth century.

The local judiciary was both powerful and politically interesting in the
ancien régime because of its unusual position. It straddled the crucial legal
border between the public world of the state, and the private world of fami-
lies. For the political theorist and judge Jean Bodin, the public realm of the
commonwealth (république) and the private realm of families or households
(ménages) were necessary corollaries, the front and back of the same politi-
cal coin. Bodin, following Aristotle’s Politics, argued that the commonwealth
existed for no other reason than to protect the private world, especially prop-
erty.% This vital dividing line between the public and private realms turned
out to be one of the most contested borders in early modern French (and
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English) politics, and it was a border increasingly policed by the judiciary.
They held that border in the strictly legal sense, protecting the realm of droit
privé (private or civil law) from the incursions of the droit publigue (or public
law) controlled by the king. But they also patrolled that border in a very
practical sense, one that mattered deeply to the king’s ordinary subjects. The
men who sat on the royal bailiwick and seigneurial benches of France held
first jurisdiction over the private domains of property and family in every
parish. They were also the thin black line of magistrates charged with keep-
ing the king’s peace in the wider public commonwealth.

Because we still have much to learn about the daily functioning of the
lower court system that served the vast majority of the French population, we
have only very incomplete evidence about the practical limits of the crown’s
claim to legislative sovereignty: that is, the king’s ability to make binding
law on his subjects, and to dispense justice through the ordinary courts.
Legislative sovereignty had meaning only if the king’s laws had the power
to directly affect his subjects’ lives. Some royal laws certainly did, notably
those that taxed his subjects; but the compass of the king’s law was very cir-
cumscribed outside certain islands of competency. The droit publique had
a limited writ in most of the kingdom. Administration, finances, crime, and
foreign policy were accepted as legitimate fields of action for royal legisla-
tion; but their effect diminished quickly the farther one traveled from major
urban centers. Custom, usage, and equity, all of which were locally derived,
governed the vast majority of French law cases. Moreover, law and gover-
nance in the bailiwicks were controlled not so much by abstract codes as
by a cohort of officers and gentlemen who had developed a very distinctive
identity within the French state. Their interests and the king’s coincided, but
they were far from identical.

Legislative sovereignty has remained an enduring trope of the historiogra-
phy of the ancien régime state, despite very incomplete evidence about how
the king’s law was applied to his subjects outside of criminal cases. “Abso-
lute” power to make positive law defined the essence of “absolute monar-
chy.” It also provided the basis for post-Bodinian theories of sovereignty
in France, and by extension has underlain the western European model of
modern state building. Yet the activities of the common courts demonstrate
that in proclaiming the king’s absolute authority to make and impose posi-
tive law, theorists often confused prescriptive hopes with political reality.

To a large extent, the wide acceptance of legislative sovereignty as a work-
ing description of the French state has simply reflected the nature of the evi-
dence at hand. Until relatively recently, as many historians have noted, the
local judicial archives were among the deepest and least explored records
in France.” Civil cases, which made up the vast majority of the common
courts’ work, were particularly neglected in favor of criminal dockets. In
recent years, some of that neglect has begun to be remedied. Studies of the
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functioning of urban sénéchaussées and présidiaux have begun to lift the cur-
tain on lower jurisdictions in French cities.® The rehabilitation of seigneur-
ial justice is also opening new perspectives on private jurisdictions, while
historians of the family have profitably used testaments and contracts to
understand private life.” For many decades, however, the main line of
enquiry into local justice centered on the criminal dockets. A distinguished
line of historians has mined the criminal records of the ordinary courts,
opening perspectives on the history of crime (or more accurately, on the
history of the criminalization of certain acts). Crime and punishment were
indeed a part of the king’s legislative sovereignty, especially over the poor-
est or unruliest of his subjects. They demonstrated the crown’s power to
decide who would be placed outside of civil society, and stripped of privi-
leges, property, or life.!

But although colorful and interesting in their own right, crime and devi-
ance were by their nature exceptional events in early modern courts. In
the common courts of upper Normandy, more than 86 percent of the cases
brought into the assizes were civil, not criminal. The lower judicial system
can be fully understood only if we realize that its primary orientation was not
toward punishing criminals, but toward ordering civil society. Indeed, civil
cases had a far more permanent impact on ordinary people, and expressed
the broad interests of the state far more articulately, than the punishment of
exceptional crimes could do. As Steven G. Reinhardt has pointed out, what
is needed is “a formidable task: to consider the relationship of royal justice
to society as a whole.”!!

To bring to light this long-hidden world, then, we need to view local
courts in the round, as their clients and officers must have seen them. And
that requires us to begin to reconstruct the social and political context of the
bailiwicks: the complicated networks of officers, the customary and royal
legal codes that were their tools of the trade, and the ordinary clients who
brought the community’s business to their doors. Above all, it requires us to
look at the civil dockets that were the focus of judicial activity. Perhaps the
most unexpected influence on justice was hidden away here, in the quiet
droning of daily litigation. The very nature of the lawsuits, and of the litigants
who spun the wheels of justice as they passed through the assizes, sculpted
the entire judicial system. In Normandy these were a true court of common
pleas, in which over 94 percent of litigants were commoners, and in which
the vast majority of both civil and criminal cases were brought to court by
the king’s subjects, not by the king’s prosecutors. Villagers and townspeople
used a full panoply of legal techniques, including witnessing, arbitration,
composition, and raising the hue and cry (clameur de haro) to make the courts
responsive to their needs. (“They are pretty well versed in the quirks of the
law,” wrote a surprised seventeenth-century English traveler through Nor-
mandy, “and have wit more than enough to wrangle.”)!?
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Law and justice were not abstractions in early modern communities.
They were vital forces, constantly mediated by human vectors, trimmed to
fit the needs of local elites or communities, occasionally subverted, or merely
ignored. Only by observing the bailiwicks in their daily functions can we
begin to understand how legislative sovereignty was understood by early
modern contemporaries, and especially by the officers who were charged
with applying the laws to the king’s subjects. It was here at the retail level,
before thousands of benches in the common assize courts, that the public
and private realms were joined.

The Public Realm: Bailiwick Administration and Governance

The judges and officers who ran the French common courts are doubly
compelling subjects because much of the state administration in early mod-
ern France—and almost all provincial and local governance—was conducted
through the judiciary. The same men who judged the law in the towns, vil-
lages, and bailiwicks of France were also the primary administrators of the
local governments. As such, they were responsible for that consummate
preoccupation of the early modern state, the maintenance of order. Jean
Bodin, the founding theorist of legislative sovereignty, was very clear that
sovereignty, in the legal sense, was quite a different power from day-to-day
administration and governance. The administration of the kingdom rightly
lay in the portfolio of magistrates and officers, he thought, and they should
enjoy almost complete independence in those functions.!

The size of this judicial-legal class, which administered the countryside,
was striking. IFrance had approximately four hundred royal bailiwick and
presidial courts by the late seventeenth century, with twenty to thirty thou-
sand seigneurial justices practicing alongside them. The size of the judiciary
can be placed within an order of magnitude, if still not precisely mea-
sured. In 1665, there were more than eighty-five hundred royal judges in
France; when the seigneurial judges are added to the above figures, there
was approximately one judge for every four hundred fifty to six hundred
of the king’s subjects.!* The ancien régime judiciary was thus considerably
larger than its modern analogues are. (Most Western nations, for example,
have a ratio of approximately one judge per ten thousand inhabitants).!> As
one observer has pointed out, if France’s judiciary had been “deployed on
European battlefields, they would have made a considerable army by the
standards of the time.”16

A veritable army was needed, because the responsibilities of early mod-
ern judges went far beyond those of the modern judiciary. The separation
of powers in modern states has trimmed away the executive functions that
were naturally exercised by early modern courts. As Norma Landau has
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criminal statistics (statistique criminelle),

153-54, 156-57, 203

cumulative offices (cumuls), 2, 12, 35, 48,

69-74, 83-85, 93, 130, 215, 216; and
churches, 2, 48, 52; as “collapsed,”
73-74; individual/family examples
of, 71-73; and intendancies, 70-71;
and municipal offices, 58, 69, 70,
71, 84-85, 93, 138, 243n4; in royal
and seigneurial courts, 70, 71; and
sergeantries, 73; and tax courts, 70,
71, 84, 217

curatorship (curatelle), 50, 65, 79, 81,

89, 90, 122, 132, 162, 166, 167-68,
185-86

custom, local usage, and equity, 1, 3, 10,

16-17, 20, 26, 91-92, 159, 175, 194.
See also customary laws; equity; local
usage; see also specific customary laws

customary laws, 8, 13, 20-21, 26, 28, 96;

attempted codification of, 107-8; and
civil cases, 162, 166, 174; creation of,
110-14; criticisms/praise of, 101-2;
early acknowledgment of, 103; and
legislative sovereignty, 16-18; and
national legal culture, 217-18; and
property/family litigation, 17, 166,
167-68, 170, 171; teaching of, 76, 98;
royal reformation of, 100-101. See
also civil law; equity; local usage

Customs. See specific Customs under their

geographic names

customs administration (¢raites foraines),

31, 128, 129, 229

death penalty, 144, 153, 193, 201-5;

alternatives to, 144, 153, 183, 201,
204-5; and LeRouge case, 203, 209-
12; and ostracism of executioner,
203-4; as rarely imposed, 203-5,
226; Richelieu on, 190
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direct-tax courts (élections), 2, 25, 31, 44,

47, 185, 229; and cumulative offices,
70, 71, 84, 217, establishment of, 125;
and royal law, 106

Doré, Pierre, 47, 48, 52, 62, 68-69, 216
droit frangais. Seeroyal law

ecclesiastical courts (officialités), 2, 9, 13,

51-52, 129, 164, 173, 229

edicts, 34, 100, 108, 140, 161, 175,

185, 226; Brienne, 46, 141, 222; on
clameur de haro, 178; on cumulative
offices, 35; on fees, 85-86, 108, 141;
on fiscal courts, 127; on legal educa-
tion, 76, 98; on municipal offices,

84, 85; on presidial court, 150, 152;
religious, 60-61, 108, 164, 209; spe-
cific examples of, 13, 51, 52, 99, 159,
181-82, 188; on venality, 66, 69, 130,
136. See also specific edicts

élections. See direct-tax courts
England and France, compared, 8, 9,

27, 82, 161; arbitration, 181; citizen
litigants, 219-20; equity law, 104;
inheritance/succession law, 116, 165;
need for legal reform, 221; rural
society, 44-45; suppression of canon
law, 173; women’s legal issues, 169

English and French judges, compared,

213-19; and absence of nobility, 12,
42, 43; and arbitration, 181; and citi-
zen litigants, 219-20; as community
leaders, 50; and corruption, 219; and
criminal cases, 195, 216; cumulative
offices of, 215-16, 217; education of,
77, and endogamy, 132; as gentry, 2,
43-44, 62, 213, 215; and interaction
with crown, 217, 218-19; jurisdic-
tion/responsibilities of, 2, 48, 215-17;
and moral/religious transgressions,
51-52, 216-17; and national legal cul-
ture, 217-18; and policing, 57, 216;
and political power, 28, 49, 217-18,
223-28; and pauperism/vagrancy,
171-72, 201, 202; and poor rates/
relief, 52, 215, 217; as property own-
ers, 62-63, 66-67, 213-15; public/

private power of, 7; records left by,
222; and rural inhabitants, 44-45;
social status of, 2, 27, 48, 62-63,
213-15; taxation, 216; and volunteer-
ism vs. venality, 27, 213, 214. See also
judges, local; justices of the peace

épices (litigants’ fees), 11, 49, 79-80, 85,
87,108, 142, 149, 222, 223

equity, 91, 221; classical derivation
of, 104-5; and criminal cases, 175;
and judicial discretion, 97, 160, 174,
175-76; and king, 104; two levels of,
104. See also custom, local usage, and
equity; customary laws; local usage

Estates. See specific Estates under their geo-
graphic names

Estates General of France, 46, 77, 78,
124, 215; and cahiers of local officers,
220, 222-23; and civil law, 99-100;
as closed to local officers/judges,
82, 218, 227; and customary laws,
112-13; elections to, 13, 14, 49, 223;
and ordinances, 99-100, 108-9; and
role of bailliages, 13, 14

Estouteville, duchy of, 32, 38, 42, 143

Eu (high justice), 24, 32, 38, 41, 120,
187, 230

Evelyn, John, 74

exceptional tribunals (¢ribunaux
d’exception), 24

executioners (bourreaux), 203-4, 211-12

extraordinary courts, 129, 229

family/household: commonwealth
protection of, 2-3, 8-10, 18-21; and
customary law, 17, 166, 167-68; and
inheritance/succession law, 115-18,
119, 120-21, 166-68, 256n99. See also
curatorship; property; property and
family litigation; tutorship

famine, 58-59, 93-94, 200, 207-8

fiscal courts. See Chamber of Accounts;
Court of Aids

fiscal prosecutors, 39, 66, 68, 71

Fontainebleu, Edict of, 60, 108

forest code (1669), 23, 109

Formeville, Pierre de, 84, 91
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Fronde, 12, 22, 37, 42, 140

gages (interest on court office), 49, 79,
80, 132, 133-36; augmentations of, 87,
130, 131, 135

galley service, 144, 148, 153, 201, 204-5,
211

grain, 171, 173; as controlled by judges,
54, 58-59; executioner’s right to,
203-4; and famine, 58-59, 93-94,
200, 207-8; jailer’s duty to provide,
88; prices of, 54, 160, 220; riots over,
6, 27, 58, 93-94, 200, 207-8; theft
of, 200-201; and use of lord’s mill,
54-55, 56, 161, 162, 209, 220

Grainville-la-Teinturiere, 36-37, 43, 69,
70; bailliage of, 24, 32, 36, 37, 38, 41,
47,52, 57, 59, 60, 62, 73, 95, 163,
164, 190, 200, 208-9, 230; and death
of LeRouge, 209-12; and duchy
of Longueville, 36, 37; high justice
of, 36-37, 73, 145, 163, 207, 230,
238n93; sergeantry of, 73; tavern
assizes at, 159

Grandcourt, Pierre and Anne, 176-77,
178, 179, 210-12

greniers a sel. See salt tax courts

guilds, 8, 24, 29, 35, 36, 53, 54, 56, 85,
93-94, 226

high justices. See seigneurial high justices
(hautes justices)

hue and cry. See clameur de haro

Huezé, Jean, 73, 210-12

Hunt, William, 181, 214, 215-16

hunting law transgressions, 205-8

incarceration: escape from, 195, 219;
expenses of, 88, 153, 154; facilities
for, 33, 191, 201, 212; as sentence, 51,
148, 201, 212

income, of judges and lawyers, 79-82;
and cumulative offices, 80; and
curatorship, 79, 81, 89, 90; and fees
for service, 80-81, 85-88; and land
acquisition, 81, 89-90; and loans to
insolvent nobles, 82; and tutorship,

Index

79-80. See also épices; gages; Pont-
Audemer, corruption scandal of

inheritance/succession law, 115-17,
118, 166-68, 170; and arbitration,
181; and preciput, 115-16, 117, 119,
168, 256n99; and women, 117, 119,
120-21, 168-69

intendants, 22, 45-46, 50, 88, 110,
124, 133; and bailliages, 153-57,
203; and collection of criminal
statistics, 153-54, 156-57, 203; and
court officers’ expenses, 135-36,
153, 154-56; court officers’ inde-
pendence from, 14, 46, 125, 140-
41, 153-54, 156-57, 219, 263n75;
and cumulative offices, 70-71; and
executioners, 204; and foreign
exchange, 55; frequent turnover of,
70, 153; and judges’ professional-
ism/integrity, 150-51, 157-58; and
problems of famine/war, 58, 59; of
Rouen, 24, 45-46, 55, 59, 60, 70,
115, 153-54, 177, 204; subdelegates
of, 2, 48, 70-71, 154. See also Vau-
bourg, Jean-Baptiste Desmarets de

judges, local, 5-7, 10-15, 39, 47-94;
autonomy/power of, 1-2, 10-15, 20—
21, 26, 28, 96-97, 110-14; and bread/
alcohol control, 54, 58; careers of,
136-38; culture of, 74, 77-78; cor-
ruption of, 82-94, 219; cumulative
offices of, 2, 12, 48, 69-74, 83-85,
93, 130, 215, 216; as depicted in
literature, 77-78, 188; education of,
67, 75-78; and equity, 91, 104-5;
examination of, 57; fee/emolument
regulations for, 149-50; as gentry, 2,
12, 35, 43-44, 58, 62, 213, 215; and
governing class/networks, 68-69;
and heredity, 63, 66, 130-32, 223;
income/land acquisition of, 49-50,
79-82; and interaction with crown,
217, 218; kinship relations of, 65;
laws/customs followed by, 1, 3, 10,
16-17, 20, 26, 91-92, 95-123; and
legislative sovereignty, 3-5, 15-21;



Index 321

and military mobilization, 6, 13,

51, 216; and moral/religious trans-
gressions, 8-9, 51-52, 164, 173-74,
216-17; as nobility, 11, 36, 57, 63,
65-66, 67, 68-69, 71, 79, 82, 129-30,
138, 214; political power of, 217, 223,
224-28; as property owners, 56-57,
59, 62-63, 66-67, 130, 213-15; as
protectors of private realm/property,
2-3, 8-10, 18-21, 75; and public/pri-
vate dividing line, 2-3, 7, 18-21, 28,
96-97, 221, 225-28; public/private
power of, 7, 225-28; and recruit-
ment to Parlement, 14, 138-40;
responsibilities of, 50-61; and shifts
in provincial governance, 11-13; and
size of judiciary, 5-6; social status of,
42-44, 56-57, 59, 61-67, 213-15; and
sovereign judges, 129-41; as unable
to move up to Parlement, 14, 124,
125, 130, 138, 227; venality of, 10-11,
27, 63, 66, 84, 87, 90, 91-93, 130-36,
213, 214, 222, 223. See also English
and French judges, compared,; jus-
tices of the peace

judges, local, responsibilities of, 50-61;

alcohol control, 54; at bailiwick
level, 53-57; church administration/
finances, 52-53; at community level,
53; corporations, 56; court officers,
57; economic issues, 55, 58-59;
enforcement of royal policies/edicts,
53, 60-61; grain and bread prices,
54; grain mills, 54-55; grain riots
and famine, 58-59; infrastructure,
54; international issues, 61; land/
property issues, 56-57, 59, 61; mer-
cantile issues, 56; military mobiliza-
tion, 6, 13, 51, 216; moral/religious
transgressions, 8-9, 51-52, 164,
173-74, 216-17; at national level,
57-58; at parish level, 51-53; polic-
ing, 50-51, 53, 57, 216; poor relief,
52, 58, 59, 215; public safety, 54, 58;
religious conformity, 60-61; taxation,
60; unwed mothers/paternity issues,
52; war issues, 59-60

judicial discretion, 160, 194, 195-96,
198-205; and equity, 97, 160, 174,
175-76; and lesser charges, 195, 199;
and need to strike balance, 190-91,
199; and sentencing, 199. See also
composition; restitution

justices of the peace (J. P.s), 74, 171-72,
214-17, 224; and arbitration, 181; as
clergy, 216; as community leaders,
50; corruption of, 219; and criminal
cases, 195, 216; cumulative offices
of, 215-16; education of, 77; and
famine prevention, 207; as gentry,

2, 43-44, 213, 215; and heredity,

132; and interaction with crown, 217,
218-19; jurisdiction/responsibilities
of, 2, 48, 215-17; and moral/religious
transgressions, 51-52, 216-17; and
national legal culture, 217; notebooks
of, 214, 222; and policing, 57, 216;
political power of, 28, 49, 217-18,
223-24; and poor rates/relief, 52,
215, 217; as property owners, 62-63,
66-67, 213-15; public/private power
of, 7; and rural inhabitants, 44-45;
social status of, 2, 27, 48, 213-15;
taxation powers of, 52, 215, 217; as
volunteers, 27, 214. See also Eng-

lish and French judges, compared;
judges, local

Justinian, and Corpus iuris civilis, 102,
103, 105-6

king’s advocates (avocats du ro1), 24,
39, 49; and costs of offices, 135-36;
cumulative offices of, 74, 83, 86;
fees/income of, 80, 133

king’s commissioners, 45-46

king’s prosecutors (procureurs du roi), 10,
24-25, 31, 35, 39, 53, 54, 133, 149,
153-54, 172, 190, 209, 224, 226; and
costs of offices, 135-36; and crimi-
nal cases, 191, 199, 200; cumulative
offices of, 68, 69, 73-74, 83; and elec-
tions to Estates General, 223

La Fontaine, Jean de, 77, 188
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La Mariniére, Balthasar (baron of
Cany), 35, 42-43

landlords and tenants, 169-70; and rent
collection, 161, 219

law, 10, 13, 95-123; as background of
authors/dramatists, 20, 77-78; citi-
zens’ knowledge of, 185-88, 208-11;
and crime, 193-96; and “empire
of custom,” 97-102; oral/written
access to, 185-89; public and private,
96-97, 100; Roman, 102-6; royal,
106-10. See also specific laws, customs,
and codes

law, citizens’ experience with, 185-89;
and access to, 185, 187-88; and
knowledge of, 185-88, 208-11; and
LeRouge case, 209-11

Law, John, 55, 175

lawyers, 95-97; corruption of, 82-94;
cumulative offices of, 69-74; educa-
tion of, 75-78, 97, 98; fraternity of,
97; Maribrasse family of, 68-69, 79,
190, 200-201, 211-12. See also bar-
risters; councillors; fiscal prosecutors;
king’s advocates; king’s prosecutors;
solicitors

Le Blanc, Louis (intendant of Rouen),
55,59, 70

legislative sovereignty, 15-21, 26, 103,
107-8; of bailiwicks, 3-5, 15-18;
Bodin on, 5, 6, 16-19, 20, 204; and
public/private dividing line, 2-3,
18-21, 221, 225-28

Le Grix, Jean, 83-84, 87, 90-91, 92

LeRouge, Marin, 203, 209-12

lesser charges, conviction on, 195, 199

L'Hoépital, Michel de, 10, 19, 92, 131

literacy, 185-88

literature, and depictions of courts/
judges, 77-78, 188

litigants, 3—4, 6, 26, 30, 45, 159-89,
219-20; and arbitration, 181-84; and
clameur de haro, 176-80, 191; com-
moners as, 160, 163, 164, 191-92;
and criminal cases, 190-212; fees
paid by, 11, 49, 79-80, 85, 87, 108,
142, 149, 222, 223,; literacy/legal

Index

knowledge of, 185-89, 208-11;
nobility as, 51, 54-55, 56, 62, 144,
145, 147, 163, 164, 180; occupations
of, 164-65; and order of community/
state, 9, 160-61, 188-89, 208-9, 220;
as poor, 161, 165; power of, 159-60;
and property/family issues, 9-10,
162, 165-73; and witnesses, 205-9;
women as, 52, 161, 162, 165-66, 209

local usage: in Normandy, 110-14; in
pays de Caux, 119-23; as unwritten,
121. See also custom, local usage, and
equity; customary laws; equity

Locke, John, 8, 47, 48, 204

Longueville, 37-38; bailliage of, 24, 32,
37-38, 41, 54, 56, 61, 70, 168, 172,
209, 226, 230, 238n93; high justice
of, 37-38, 41, 66, 143, 145, 163, 165,
230, 238n93

Longueville, duchy of, 32, 36, 37-38,
42, 56, 66, 110-11, 120, 126, 203. See
also Bourbon, Anne-Geneviéve de

Louis X1V, 6, 12, 18, 23, 24, 51, 73, 177,
and Edict of Fontainebleu, 60; on
equity, 176; and lawyers’ education,
76; on mercy, 193; and need for legal
reform, 221; and Parlements, 21, 221;
and royal municipal offices, 69, 84,
85

low and middling (basses et moyennes) jus-
tices, 25, 30, 33, 142, 229

magistrates. See judges, local

maréchaussées. See constabulary courts

Maribrasse family of lawyers: Nicolas,
68-69, 79; Robert, 68, 190, 200-201,
211-12

marine code (1681), 23

merchants’ courts (juridictions consulaires),
95, 31, 56, 129, 171, 229

military mobilization (ban/ arriere-ban), 6,
13, 51, 216

Moliere, 77, 78

Montesquieu, Charles Louis de Secon-
dat de, 1, 78, 102, 106

mort civile (civil death), 190, 201, 205,
212



Moulins, Ordinance of (1567), 13, 100

municipal offices: as created by royal
edict, 69, 84, 85; as cumulatively
held, 58, 69, 70, 71, 84-85, 93, 138,
243n4

Nantes, Edict of, 60, 108

nobility: as absentee landlords/gover-
nors, 12, 27, 35, 42-43, 58, 67, 215;
of the Caux, 34, 35, 36, 37, 42-43;
changing role of, 11-12, 42-44,
158; crimes involving, 196-97; and

inheritance/succession, 115-16, 119,

168; insolvencies among, 81-82;

judges as, 11, 36, 57, 63, 65-66, 67,
68-69, 71, 79, 82, 129-30, 138, 214;
and judicial reform, 13; as litigants,

51, 54-55, 56, 62, 144, 145, 147, 163,
164, 180; as parlementaires, 125; and

sovereign courts, 14; as supplanted
by gentry, 2, 12, 35, 42-44, 58, 62,
213, 215; women of, 117. See also
Longueville, duchy of

Norman Charter, 10, 17-18, 23, 99, 101,

177, 235n35

Normandy, 22-23; common courts of,
21-28; and community of inhabit-
ants, 53; map of, xiii; taxation in,

125, 128; tax uprising in, 22-23. See

also Caux, pays de; see also specific
towns

Normandy, Custom of, 10, 13, 17, 26,
53, 95, 97-102, 112, 114-18; and

bailiwicks, 98, 101, 110-11, 124; and

business law, 172; and clameur de

haro, 176-80; conservatism of, 112;
creation of, 110-14; and definition
of property, 221; efficiency/neces-

sity of, 100-101; and equity, 175; and

inheritance/succession law, 115-17,
118, 170; and local usage, 110-14;
and matrimonial law, 115, 117-18;

printed copies of, 185, 187; and prop-

erty issues, 113-18, 147; and royal
intervention attempts, 101

Normandy, Estates of, 13-14, 17; disso-

lution of, 14, 124-25, 128, 153, 227
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Normandy, Parlement of, 23-24, 25, 31,

34; and Brienne edicts, 46, 141; and
chambre de U'édit, 60; as closed elite, 14,
124, 125, 130, 138, 227; and common
courts, 141-51; court system of, 127-
29, 229; and Custom of Normandy,
110-11; and fiscal courts, 128, 149;
and gages to court officers, 133, 136;
judges of, 130; and other royal courts,
24-25, 127-29, 137-38, 229; and
oversight of seigneurial courts, 149-
51; rebellion/revolt by, 22-23; and
recruitment of judges, 14, 138-40; and
relationship with seigneurial courts,
141-44; and removal of judges, 93;
and support of common courts, 14,
125, 140-41, 146-47, 149

Normandy, Parlement of, appeals to:

from arbitration, 183; of civil cases,
144-46, 147-49; from common
courts, 140, 144-46; of criminal
cases, 144-46, 153; by fiscal courts,
149; increased penalties awarded in,
146; judgments allowed in, 147-49;
judgments upheld in, 140, 144, 146;
of property cases, 147; from seigneur-
ial courts, 33, 38, 144-49, 197; and
social rank of appellants, 145; of sor-
cery cases, 148-49

officers, court. See court officers; judges,

local; lawyers; see also specific officers

officialités. See ecclesiastical courts
order, as goal of judicial system, 4, 5, 6,

9, 15, 19, 21, 25, 34, 35, 38, 44, 91;
and arbitration, 183; and citizen liti-
gants, 9, 160-61, 188-89, 208-9, 220;
and common courts’ relationship
with crown, 146-48, 154, 156, 158,
227; and competing court jurisdic-
tions, 157-58; and control of grain/
bread, 54, 58-59, 93-94; and crimi-
nal cases, 190-96, 199, 201-202,
207-9, 225; and criminal statistics,
156; and defense of customary laws,
112-13; and equity, 175-76; and role
of bailiwick, 130, 213, 225-26
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ordinances (omnibus law codes), 13, 23,
99-100, 108-9. See also Civil Code;
Criminal Code

ordinary courts (¢ribunaux ordinaires). See
common courts

Ordonnance civile (Civil Code, 1667), 23,
107, 108, 176

Ordonnance criminelle (Criminal Code,
1670), 23, 107, 108, 142-43, 144, 156,
183, 195, 205

Orléans, Ordinance of (1561), 13, 66

Paris: Custom of, 101, 112; Parlement of,
20, 26, 34, 109, 120, 137, 271n120

Parlements, 21, 28, 221. See also Nor-
mandy, Parlement of, and entry fol-
lowing

paulette (fee for hereditary office), 66,
125, 130, 133, 135, 261n31

Phélypeaux, Louis, comte de Pontchar-
train, 24

Plessis-Mornay, Philippe du, 20

poaching, 205-208

Pont-Audemer, 131, 156-57

Pont-Audemer, corruption scandal of,
81, 82-94, 178; aftermath of, 92-93;
and bribery/extortion, 85-88, 198;
and cumulative offices, 83-85, 93;
custom, usage, and equity in, 91-92;
and dueling, 91; inhabitants’ view of,
88-89; and invention/sale of royal
office, 90; judges’/officers’ view of,
91-92; and poor, 88-89; and prop-
erty schemes, 89-90; and threat of
grain riot, 93-94; and venality, 84,
87, 90, 91-93

preciput (inheritance law concept), 115-
16, 117, 119, 168, 256199

presidial courts (présidiaux), 4, 5, 22, 24,
30, 63, 229; and bailliages, 151-53,;
of Rouen, 31. See also Caudebec-en-
Caux

prévotés, 24, 30. See also chatellenies;
vicomtés

private/civil law. See civil law

private realm: commonwealth protec-
tion of, 2-3, 8-10, 18-21; and cus-

Index

tomary law, 17; and public/private
dividing line, 2-3, 7, 18-21, 28,
96-97, 221, 225-28

property, 2, 8-9; commonwealth protec-
tion of, 2-3, 8-9, 18; and corruption/
abuse by court officers, 89-90; and
criminal cases, 9, 192, 196-98, 225;
and customary law, 17, 113-14, 166,
171; king’s inability to control, 17, 19,
21, 226; as owned by judges, 56-57,
59, 62-63, 66-67, 130, 213-15; of
women, 117-18, 120-22, 168-69

property and family litigation, 9-10,
162, 165-73; as appealed to Par-
lement, 147; and arbitration, 181; and
curatorship/tutorship, 166, 167-68;
and customary laws, 17, 166, 167-68,
170, 171; and inheritance/succession,
166-68, 170; landlord-tenant cases,
169-70; and women, 168-69. See also
curatorship; inheritance/succession
law; tutorship

public law (droit public), 3, 96; and
minority of court cases, 3—4, 10,
106, 174-75; and private (civil) law,
96-97, 100. See also royal law

public realm (commonwealth), 2-3,
8-10, 18-21

punishment, 190-212; banishment, 144,
153, 183, 191, 201, 205, 212; galley
service, 144, 148, 153, 201, 204-205,
211; mort civile, 190, 201, 205, 212;
and sentencing, 160, 199. See also
composition; corporal punishment;
death penalty; incarceration; judicial
discretion; restitution

Pussort, Henri, 23, 24, 107, 109, 184

Rabelais, Francois, 77-78

Racine, Jean, 77; Les Plaideurs, 29, 46,
77, 190

restitution, 160, 174, 175, 181, 191, 199,
200-201, 211

Richelieu, Armand du Plessis, Cardinal
de, 10, 18, 63, 92-93, 139, 190

Roman law (droit écrit), 96, 101, 102-6,
107, 108, 117; as adapted in southern
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